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THE QUAVEENNIAL INTERREGNUM. 


No change of presidents has ever brought 
out in sharper relief the absurdities as well 
as the dangers of our system of continuing 
a president in power after his party and 
his policies have been defeated at the polls 
than the change which will occur March 4, 
1921. It is no reflection on either Presi- 
dent Wilson or Mr. Harding to say that the 
decisions that have had to be made between 
December 1, 1920, and March 4, 1921, have 
embarrassed _ both. 

Moreover the interval of four months be- 
tween the election and the inauguration of 
the new president is made noteworthy for 
another absurdity, required by the Consti- 
tution, namely, a regular session of Con- 
gress—not the Congress elected in Novem- 
ber, but the Congress which may have been, 
and in the present case, was repudiated at 
the polls. That such a Congress is embar- 
rassed by the vote of lack of confidence in 
the previous November goes without say- 
ing. Thus, all the machinery of govern- 
ment, all the officials from ambassadors to 
postmasters find themselves unable to do 
anything but the most mechanical adminis- 
trative duties, since they do not feel at lib- 


‘erty to make decisions for a people who 


have repudiated their policies and elected 
another executive and another party, with 
new policies to represent them. Where in 
the world will be found a government less 
responsible to the will of the majority than 
the government of the United States during 
this enforced interregnum ? 


It is an interregnum in effect if not in 
fact. Legislators refuse to legislate and 
important legislation must await the inaug- 
uration of the new president, who is put to 
the necessity of calling a special session 
of Congress in order to get the necessary 





authority and funds to put his new policies 
into effect. Thus the time and expense of 
this so-called 


‘ 


‘regular” but practically 
“rump” session of Congress is wasted. 

Moreover foreign countries refuse to take 
up with our ambassadors matters of great 
importance involving decisions of national 
policy on our part resulting in delays that 
are often fatal and embarrassing to our 
interests. To make matters worse public 
officials, cabinet members, ambassadors, 
chairmen of important boards and com- 
missions are led to send in their resigna- 
tions not always for selfish reasons or in 
order to insure their future employment 
by the seizure of desirable opportunities, 
but because there is no longer need for the 
employment of their skill and experience. 
There is thus almost a complete interreg- 
num, a suspension of governmental deci- 
sions, a cessation of public activities, a 
marking time on the part of all federal 
officialdom until the new chief assumes 
the reins of power. 


Under the old world systems of govern- 
ment an interregnum was regarded as be- 
ing dangerous to the security of the gov- 
ernment. Therefore not a moment was 
presumed to intervene in actual fact and 
effect between the ending of one govern- 
ment and the beginning of the other. Im- 
mediately upon the announcement, “the 
King is dead,” the people responded, 
“Long live the King.” In this country 
the representative of executive power is 
“dead” when the election returns an- 
nounce the election of his successor, but 
nevertheless the dead hand of the old ad- 
ministration paralyzes all governmental 
effort and activity for four months until 
the new executive is permitted under the 
Constitution to take charge of the office 
to which he has been elected. 


This interval of four months, it has been 
said, is more like a regency than an inter- 
regnum. It bears an analogy in the old 
world system, so it is insisted, to the case 
where the king is under age and incapable 
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of exercising his prerogatives. But we are 
more inclined to believe that the analogy 
of an interregnum is closer than that 
of a regent for a regent in most cases is 
a man related to or at least supposed to 
be in complete harmony and sympathy with 
the new king and, always, in constitutional 
monarchies, in accord with the government 
existing at the time. If there were no 
change of parties when a president is elect- 
ed the analogy of a regency would be 
more nearly accurate; but where there is a 
change of party as well as of the executive, 
there is nothing to which we can compare 
the disastrous result upon national fortunes 
as to an interregnum. Of course the old 
government which holds over is a de jure 
government. It has the shell of authority 
but it is only a shell; the life and vitality of 
it has departed. 


Von Holst in his Constitutional History 
of the United States (p. 147), says: 


“The months intervening between the 
election of a new president and his inaugu- 
ration to office, constitute, as a rule, a spe- 
cies of interregnum. All eyes are turned 
from the setting to the rising constellation. 
The Constitution has so amalgamated the 
executive and the legislative branches of 
the government, in their functions, that it 
would be generally considered repugnant, 
both to sound policy and to decorum, for 
either to go beyond the limits of mere rou- 
tine business, without very cogent reasons, 
during this time of transition. If a party 
of opposition has come forth from the bat- 
tle victorious, any important political 
action taken by the party still in pow- 
er is denounced as a violation of the prin- 
ciples of democracy. Pristine law, and the 
real or assumed genius of the institutions 
of the country here come in conflict with 
each other. Parties have come to look 
upon one another, not as opponents, but as 
enemies who owe one another no regard.” 


Until about the time of Jackson party 
spirit did not run high in this country. It 
is true there were many fierce political con- 
flicts, but they were personal between the 
contestants rather than between organized 
political groups. But about the time of Van 
Buren’s election party government began to 





assume an importance, in the eyes of the 
people, it never had before. From that time 
the people have elected parties to office and 
charged them as well as the executives elect- 
ed with the duty of putting into effect 
certain policies and platforms agreed 
upon at representative conventions. 

It is this change in the conception 
of the people toward the responsibility 
of parties as well as of chief executives 
that has made the transition period between 
the election and inauguration of a presi- 
dent so different today from what it was 
when the Constitution was first put into 
effect. Unless it is possible to change the 
attitude of the people toward the respon- 
sibility of party organizations for the de- 
cisions of governmental policy (and this 
may not be possible nor desirable) some 
alteration in the Constitution is necessary 
to permit the party charged by the people 
with responsibility for governmental de- 
cisions to come into power within as short 
a time as may be possible after the elec- 
tion, 

The suggestion which has been made to 
inaugurate the President the second week in 
December, one week after the new Congress 
(not the old one) has convened, seems to 
meet the situation exactly and, we believe, 
should meet with absolute approval. 

What we have had to say in this editorial 
is made without reference to the character 
of the outgoing or the incoming execu- 
tives or their policies. President Wilson’s 
terms of office have been filled with 
achievements that will always reflect great 
credit upon him and his party as well as 
upon the whole country. ‘The election of 
Mr. Harding, on the other hand, by a pop- 
ular majority larger than that given any 
other president, gives him the enviable but 
embarrassing distinction of being the only 
man, at the present moment, who, accord- 
ing to the will of the people, should have 
the right to shape the present policies 
of this nation. And the will of the people 
in a democracy is, despite constitutions, the 
chief sanction of all political authority. 
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NOTES OF IMPORTANT DECISIONS. 





IS A COMMUNICATION FURNISHED TO 
A SURETY COMPANY BY AN EMPLOYER OF 
A FORMER EMPLOYEE PRIVILIGED.—Many 
employers hesitate to answer questions con- 
cerning former employees with perfect frankness 
fearing possible unfavorable consequences if 
they should make some slight mistake or use 
language from which some unforeseen innuendo 
could be drawn. But the Supreme Court of Min- 
nesota has made such fears groundless by hold- 
ing such communications privileged. Hoff v. 
Pure Oil Co., 179 N. W. 891. The exact holding 
of the Court stated in a syllabus prepared by 
the Court itself is “that a communication in 
the form of questions and answers concerning 
the standing of a former employee, to a party 
who by his authority requested it, is privileged, 
and is not a publication of any libel contained 
therein for which the law affords a remedy, in 
the absence of proof of express malice.” 

In this case the defendant answered certain 
questions furnished by a surety company who 
was asked to go on the bond of plaintiff, a 
former employee. The questions were on a 
printed form which stated the purpose for 
which the inquiry was made and that the an- 
swers would be regarded as strictly confiden- 
tial. Among other questions and their answers 
were the following: 

Were his duties performed satisfactorily? 
No. 

If not, what cause had you for complaint? 
Shortage. 

Were his accounts, if any, always properly 
kept and in a satisfactory condition when he 
left? No. 

Why did he leave? 
accounts straight. 

Was he sober? 
moral? 8 

Do you consider him trustworthy and a prop- 
er person to bond in the position named? I 
do not. 

The plaintiff showed that his shortages were 
not deliberate and were due to the fact that 
deliveries of oil to him or his station was not 
always in amount equal to that charged against 
him and that sometimes he failed to make an 
entry of oil taken, but that such shortages were 
always taken out of his compensation each 
week. He claims that defendant’s reply leaves 
the impression that he was dishonest. The 
Court, however, declared that this answer and 
proof practically admitted that defendant’s 
answers were not untrue. But whether this was 
so or not the verdict should be for defendant 
on the ground that the publication was privi- 
leged. On this point the Court said: 


He could not keep his 


While at work, yes. And 








“The inquiry and the reply thereto were in 
the nature of a confidential communication. 
They were so labeled and treated, so far as ap- 
pears from the record. They were issued at 
the special instance of the plaintiff. The only 
publicity given the answers contained therein 
was in making them known to the Guarantee 
Company. The record presents no evidence 
sufficient to justify a finding of express malice. 
It follows that the defendants were entitled 
to a directed verdict.” 


Two judges dissented in this case on the 
ground that there was some proof of malice on 
the part of defendant in making these answers. 
This evidence was to the effect that defendant 
threatened plaintiff with a “comeback” when 
he left his employ and went with a rival com- 
pany taking some of defendant’s men with 
him. 

Other cases hold such communications privi- 
leged are as follows: Railway Company v. De- 
laney, 102 Tenn. 289, 52 S. W. 151, 45 L. R. 
A. 600; Billings v. Fairbanks, 136 Mass. 177; 
Beeler v. Jackson, 64 Md. 589, 2 Atl. 916. See 
also 25 Cye. 392. 





ARE ACCUMULATIONS IN A TRUST ES- 
TATE BELONGING TO UNASCERTAINED 
HEIRS SUBJECT TO THE INCOME TAX?— 
The Treasury Department by its Rulings, Regu- 
lations and Decisions seldom neglects an oppor- 
tunity to extend the operation of the federal 
tax laws to the furthest possible limit. The 
Department clearly exceeded the proper limit 
of departmental construction in Treasury De- 
cision No. 2231, issued July 26, 1915, as follows: 

“Any part of the annual income of trust es- 
tates not distributed becomes an entity and as 
such is liable for the normal and additional 
tax, which must be paid by the fiduciary. When 
the beneficiary is not in esse and the income 
of the estate is retained by the fiduciary, such 
income will be taxable to the estate as for an 
individual and the fiduciary will pay the tax 
both normal and additional.” 

That this ruling was beyond the power of the 
Department to make, the Court of Appeals (7th 
Cir.) clearly demonstrates. The Court said: 

“This ruling was the cause of the present 
and other similar suits. It illustrates the not 
unnatural tendency of tax officers to increase 
the revenues by implications and strained con- 
structions. The department’s first rulings were 
in harmony with the natural import of the 
language used by Congress; its later ruling does 
more than violate the canon that doubts and 
ambiguities are to go against the government, 
for it is based, not upon any uncertainty in 
the terms of the act, but upon a metamorphosis 
of a body of property into a person, and upon 
exactions contrary to the exemptions in the 
act of 1913. If the unascertained residuary leg- 
atees were now at hand to receive from the 
trustee the accumulations of the preceding cal- 
endar year, they might be such in number as 
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that nothing but the normal tax on the share of 
each in excess of his personal exemption could 
be assessed; but the department, by converting 
an estate into a personal entity, cuts off all 
personal exemptions and by adding the shares 
together subjects each share to the rates of 
surtaxes that are calculable on the sum total. 
If the residuary legatee were a charitable or 
educational institution, the department’s meth- 
od would add to the detriment due to the tes- 
tator’s postponement of the benefit the taxes 
and surtaxes throughout the period of post- 
ponement.” q 

Congress, itself recognized that this ruling of 
the Treasury Department in construing the Act 
of 1913 was beyond the power of Department to 
make by incorporating in the Amendatory Act 
of September 8, 1916, a provision for levying a 
tax upon undistributed income added to the 
principal of trust estates. Income which ac- 
crued before the date of that statute was by 
the decision in the Smietanka case, not taxable 
as income. 








THE RIGHTS OF WOMEN AS 
CITIZENS. 


Since we adopted the nineteenth amend- 
ment to our Federal Constitution women 
have been placed upon a basis of political 
equality with men. Under the common law 
a husband had control and authority over 
the wife’s person and complete dominion 
over her estate.t| The law is stated bluntly 
in Culmer vs. Wilson* thus: ‘The wife, by 
entering the marriage relation, was, at com- 
mon law, entirely deprived of the use and 
disposal of her property, and could acquire 
none by her industry. Her time and per- 
sonal labor belonged to her husband. He 
could inflict punishment on her, for he was 
answerable for her misconduct, and the law 
left him with this power of restraint and 
correction, the same as he could correct his 
children or his apprentices. She was in a 
condition of complete dependence. She 
could not contract in her own name, was 
bound to obey him, and her legal existence 
was merged into that of her husband; so 
that they were termed and considered one 
in law.” We can hardly comprehend that 
such was ever the status of a married 


(1) Jenks’ History of English Law, 226. 
(2) 44 Pac. 883, Utah. 











woman before the law in a civilized com- 
munity, and yet it is only within the last 
few decades that any considerable progress 
has been made in the legal emancipation of 
women. Our naturalization laws are still 
based on the old idea that a woman has no 
individual rights and that her status as a 
citizen becomes extinct the moment she en- 
ters the matrimonial state. 


The nineteenth amendment provides that 
“the rights of citizens of the United States 
to vote shall not be denied or abridged by 
the United States or by any State on ac- 
count of sex.” ‘This amendment was in- 
tended to guarantee to a woman the right to 
vote, if otherwise qualified as to age and 
residence ; the fact of sex is to be no cause 
for discrimination. It will be observed that 
the right of suffrage is secured only to citi- 
zens of.the United States. 

The Federal Constitution recognizes a 
dual citizenship. In the fourteenth amend- 
ment it is declared that “all persons born or 
naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of 
the United States, and of the State wherein 
they reside.’ ’ A man born in the United 
States can not be deprived of his citizenship, 
no matter what he may do, except by vol- 
untary expatriation, although in Washing- 
ton an idiot or an insane person or any one 
convicted of an infamous crime loses his 
right as an elector,® and again in Pierce 
Code,‘ it is provided that the Governor, 
upon a prisoner’s release, may direct that 
it be “with or without restoration to citizen- 
ship.” Properly speaking, the culprit did 
not forfeit his citizenship, but lost his po- 
litical rights. It was held in Osborne vs. 
Kanawha County’ that the disability against 
voting does not extend beyond the term 
fixed in the judgment. At any rate, the 
Washington statute is inaccurate in this, 
that a native born person may be deprived 
of his political rights, but not of his citizen- 
ship. 

(3) Pierce Code, Section 2080. 


(4) Section 4391. 
(5) 32 L. R. A. (N. S.), 418, W. Va. 
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The same inaccuracy appears in the Fed- 
eral Act of March 3, 1865, where it is pro- 
vided that desertion from the military and 
naval service is punished by loss of citizen- 
ship. If it were true that a native born 
could be deprived of his citizenship in that 
way, he would become an outcast and an 
alien liable to deportation. ‘The effect of 
this statute is the loss of political rights and 
no more. In Amy vs. Smith,® it was said: 
“The mistake on this subject arises from 
not attending to a sensible distinction be- 
tween political and civil rights. A _ state 
may deny all her political rights to an indi- 
vidual, and yet he may be a citizen. In 
Rome, one who had civil but no political 
rights was deemed a partial citizen.’ 


The tendency for years has been to grant 
women equal property rights ; also to extend 
the same equality to all civil rights, and to 
the electoral franchise, although some 
judges have indulged in a lot of claptrap 
concerning the position of women before 
the law. As happened in Weathers vs. 
Boarders’ where the Court remarked that 
“it is no reflection upon married women to 
class them with infants, idiots, lunatics and 
convicts. A mother holding her own baby 
on her lap is in better company than if she 
were with so-called ‘reformers’.” It is 
needless to say this judge was intellectually 
fossilized. 

However, so far as our naturalization 
laws are concerned, a woman is placed at a 
great disadvantage. If a man marries a for- 
eign born woman she ipso facto becomes a 
citizen. The act of February 10, 1855, pro- 
vides that “any woman who is now or may 
hereafter be married to a citizen of the 
United States, and who might herself be 
lawfully naturalized, shall be deemed a citi- 
zen.” This result follows, whether she be 
willing or not, without any act or declara- 
tion on her part.® On the other hand, if a 
native born woman marries an alien ipso 


(6) 1 Litt., Ky., 326. 

(7) Thomasson vy. State, 15 Ind. 461. 

(8) 32S. E. 881, N. C. 

(9) Kelly v. Owen, 7 Wall. 496, 19 Law Ed 
283. 





facto she becomes an alien. Section 3, Act 
of. March 3, 1907, declares: “that an Ameri- 
can woman who marries a foreigner shall 
take the nationality of her husband.” The 
point was raised in Mackenzie vs. Hare’? 
that the statute was unconstitutional be- 
cause under the fourteenth amendment any 
one born in this country became a citizen 
thereof and citizenship could not be lost ex- 
cept by expatriation. The Court held that 
the marriage of a woman to an alien was in 
effect a renunciation of her citizenship 
which the fourteenth amendment did not 
prohibit. This case was taken before the 
U. S. Supreme Court, which affirmed the 
decision in Mackenzie vs. Hare.“ It ap- 
peared that Mrs. Mackenzie was a native of 
California, had married Gordon Mackenzie, 
an Englishman, who did not intend to be- 
come naturalized, but that she had since 
birth resided in California and offered her- 
self for registration, which was refused be- 
cause she had married an alien. Justice Mc- 
Kenna was evidently under the spell of the 
common law, for he declared that “the iden- 
tity of husband and wife is an ancient prin- 
ciple of our jurisprudence. * * * It has 
purpose, if not necessity, in purely domestic 
policy ; it has greater purpose and, it may 
be, necessity, in international policy.” He 
then declared that “a change of citizenship 
cannot be arbitrarily imposed, that is, im- 
posed without the concurrence of the citi- 
zen.” Marriage by her was deemed a vol- 
untary relinquishment of her rights, with 
notice of the consequences. Finally he con- 
cluded that marriage, although a lawful act, 
is made “tantamount to expatriation.” It. 
seems, however, a judicial absurdity when 
the Court solemnly announced that a native 
born American woman marrying a for- 
eigner is doing “an act which may bring the 
Government into embarrassments, and, it 
may be, into controversies.”” On the con- 
trary, the argument would apply with 
greater force to a woman of foreign birth 
brought to this country, for an American 


(10) 165 Cal. 776. 
(11) 239 U. S. 299, Ann. Cas. 1916E, 645. 








122 


CENTRAL LAW JOURNAL 


No. 7 








woman while residing here, although tied to 
a subject of another country by marriage, 
could surely not cause any international 
complications as long as she remained 
within the United States. The Court has 
the last say and the statute is constitutional, 
although apparently in conflict with the 
fourteenth amendment. Justice McKenna 
was schooled in the common law and could 
not divest himself of the idea that husband 
and wife are a unit and that he is the unit. 
We have an instance in this state where by 
statute private seals are abolished; yet, in 
Considine vs. Gallagher’? the Court held 
that it is a common law rule of evidence 
that a seal imports consideration, and while 
the seal was abolished, yet the rule of evi- 
dence remains. It is difficult to perceive 
how an act abolished by statute can have 
any legal effect whatsoever. We have the 
same difficulty to contend with here. In 
order to place women upon legal equality 
with men, it will not be sufficient, nor effect 
the purpose to grant them equal political 
and civil rights, unless the common law be 
expressly abrogated by statute. 


Van Dyne in his work on naturalization 
says: “One of the most creditable achieve- 
ments of President Roosevelt’s administra- 
tion was the reformation of our naturaliza- 
tion laws.” Congress legislated on this sub- 
ject over a century ago and those laws have 
mostly become obsolete. The act of March 
2, 1907, is more in line with modern thought, 
but it is not a complete revision of the stat- 
utes. A codification to date would have 
been of great public service. The first nat- 
uralization laws were enacted April 10, 
1802, and continued in force to 1907 with 
few modifications. 

Of course, it is within the authority 
of Congress to enact these laws and 
to prescribe and define the status of 
aliens, and also under the authority of 
Mackenzie vs. Hare to determine the 
rights of native born women marrying 
aliens. All that can be done is to urge upon 


(12) 31 Wash. 434, 69 Pac. 854. 





Congress the necessity and propriety of car- 
rying out the intent and purpose of the 
nineteenth amendment and to treat a woman 
born in the United States as considerately 
as one born in foreign lands. It may be 
argued that a woman of this country knows 
the consequences when she marries a for- 
eigner, and, therefore, she is not entitled to 
sympathy. However, most people will ap- 
prove of Justice McKenna’s remarks in 
Mackenzie vs. Hare, when he said: ‘We 
concur with counsel that citizenship is of 
tangible worth, and we sympathize with 
plaintiff in her desire to retain it and in her 
earnest assertion of it.” 


In view of modern legislation concerning 
the rights of women as to property, and that 
she may sue in her own name, her liability 
in the making of contracts, the electoral 
franchise granted in various states and as 
now assured throughout the nation by the 
nineteenth amendment, it seems inconsistent 
to discriminate against a woman as to her 
privileges as a citizen under any circum- 
stances. 

The act of February 10, 1855, is obsolete 
as applied to present day conditions and 
should be repealed. At any rate, there is 
no good reason for legislation that favors a 
foreign woman when she marries a citizen, 
whereby she acquires instanter full citizen- 
ship, and may vote when she may not be 
able to read or speak our language, while 
an American woman who marries an alien 
at once loses all her rights as a citizen. The 
times have changed in 65 years, and the 
laws to meet with approval must change 
accordingly. Chief Justice Bleckley stated 
the proposition correctly in his quaint man- 
ner in McNaught vs. Anderson’ thus: 
“The legal unity of husband and wife has 
for most purposes been dissolved, and a 
legal duality established. A wife is a wife, 
and not a husband as she was formerly. 
Legislative chemistry has analyzed the con- 
jugal unit, and it is no longer treated as an 
element, but as a compound.” 


(13) 3 S. E. 668, Ga. 
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Congress has before it an act to bring the 
naturalization laws up to date and to meet 
various phases and conditions that now ex- 
ist when applicants are urgent in availing 
themselves of the great boon of American 
citizenship. There should be embodied in 
the proposed legislation two propositions: 
1st. That a woman born in the United 
States shall remain a citizen of this nation, 
regardless of marriage, while she resides 
within the United States. 2nd. That a 
person of foreign birth shall not acquire 
citizenship by marriage, but may only attain 
that status through naturalization as pro- 
vided by law. Such legislation would put 
the women of this country upon an equality 
with men, avoid discrimination in favor of 
foreign women, and would look like prog- 
ress. 

Frep H. PETERSON. 

Seattle, Wash. 








VALIDITY OF MARRIAGE WHERE 
LAWS OF STATE FORBID DI- 
VORCED PERSON FROM RE- 
MARRYING. 





A and B were husband and wife resid- 
ing in the State of Illinois; A filed suit 
for divorce and was granted a decree for 
the aggression of B. Three months later, 
in order to evade the Illinois law against 
remarriage, B went to Minneapolis, 
Minn., and was there married to C, and 
afterwards went to live in Michigan with 
C. Do B and C sustain a valid marriage 
relation to each other? 


To answer this question involves a 
consideration of the divorce laws of the 
three states of Illinois, Minnesota and 
Michigan, as well as the general rules re- 
lating to the validity of marriage con- 
tracts. The first question is, was the mar- 
riage calid in the State of Illinois? The 
second, [Vas it valid in Minnesota? and 
the third /s it valid in Michigan? 





By the statute of Minnesota the parties 
to a decree of divorce are forbidden to 
marry within six months from the time 
the decree of divorce is entered. By the 
statute of Michigan they are forbidden to 
marry within such time as shall be fixed 
by the court, not to exceed two years 
from the time the decree is entered. The 
statute of Illinois provided: 


“That in every case in which a divorce 
has been granted for any of the causes 
contained in Section One of said act, 
neither shall marry again within one year 
from the time the decree was granted: 
Provided, when the cause for such di- 
vorce is adultery, the person decreed 
guilty shall not marry for the term of 
two years from the time the decree was 
granted: provided, however, nothing in 
this section shall prevent persons di- 
vorced from re-marrying each other, and 
every person marrying contrary to the 
provisions of the section shall be pun- 
ished by imprisonment in the penitentiary 
for not less than one year nor more than 
three years, and said marriage shall be 
held absolutely void.” § 4216 III. Stat. 
utes. 

This statute was construed in Nehring 
v. Nehring. In this case Frances Neh- 
ring was divorced from her husband, 
Herbert F. Kidd, and within one year she 
went with John Nehring to the State of 
Wisconsin, married him there, and re- 
turned to Illinois, and later she filed an 
application in the Illinois court for di- 
vorce and alimony from John Nehring. 
John Nehring set up a cross petition and 
asked that the marriage be decreed null 
and void, a demurrer to the answer was 
filed and the court held this should have 
been overruled, and the marriage held 
null and void. In this case it is stated 
that the law in Illinois is that the law of 
the state where a marriage takes place 
must control as to its validity, and if 
valid where celebrated, it is valid every- 
where. But as there was no allegation or 
proof in that case that the Wisconsin 
laws were different from the Illinois law, 


(1) 164 Til. 527. 
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there was no evidence that the marriage 
was valid even by the laws of Wisconsin 
and the presumption would be that the 
laws of Wisconsin were similar to the 
Illinois law. But, as “there is no limita- 
tion in express terms in the act as to 
where it shall have effect, and it would 
appear to be intended to control the con- 
duct of the residents of this state whether 
within or without the State” * * * “and 
that the parties being residents of Illinois 
at the time they went to Wisconsin can- 
not by going temporarily without the state 
long enough to have a marriage ceremony 
performed void the effects of the prohibi- 
tion of the Illinois statute.” 


In Wilson v. Cook,? it is said: 


“It seems unquestionably intended to 
control the conduct of residents of the 
state whether they be within or without 
the state boundaries. Such being, in our 
opinion, the evident and clearly expressed 
intent of the legislature, we hold that 
when persons domiciled in this state and 
who are subject to the provisions of the 
law leave the state for the purpose of 
evading these provisions, and go through 
the ceremony of marriage in another 
state, and return to their domicile, such 
pretended marriage is within the pro- 
vince of the law and will not be recog- 
nized by the courts of the state.” 


In support of the view above quoted 
the court cites State v. Tulty ;> Pennegar 
v. State ;* McCenen v. McCenen;;’ Stull v. 
State.© But in each of these cases it ap- 
peared that the parties were residents 
of the state and went out of the state to 
be married, and returned and were resi- 
dents of the state where the cause of ac- 
tion arose and an action is brought ques- 
tioning the validity of the marriage in the 
court of the same state. In such cases the 
marriage is invalid and this would be true 
even if there were no similar statute or law 
in the state where the ceremony was per- 


(2) 256 Ill. 465. 

(3) 41 Fed. Rep. 753. 
(4) 87 Tenn. 244. 

(5) 31 Ore. 480. 

(6) 183 Pa. St. 625. 





formed. ‘This would seem to be the better 
law, although there are a number of courts 
that hold that even in such cases the mar- 
riage is not invalid, unless it was invalid 
by the laws of the state in which it was 
consummated. 

An interesting case is that of Succes- 
sion of Hernades,’ here the wife of 
Joseph Hernanedez was divorced from 
him on the ground of adultery by the 
court of Louisiana. By the laws of 
Louisiana it is provided that the guilty 
party can never contract matrimony with 
his or her accomplice in adultery. It was 
shown that Joseph Hernandez, while his 
former wife was still living, and Mrs. 
Church, who it was averred, was his ac- 
complice in adultery, went to the city of 
New York and- were married. At the 
time of marriage Mr. Hernandez resided 
in Louisiana and Mrs. Church in Paris, 
France. Immediately after the marriage 
they came to Louisiana and thereafter re- 
sided there continuously. The statutes 
of New York provided in reference to di- 
vorce that “no second or other subsequent 
marriage shall be contracted by any per- 
son during the lifetime of any former 
husband or wife of such person, unless 
(1) the marriage of such former husband 
or wife shall have been annulled or dis- 
solved for some cause other than the 
adultery of such person, or (2) such 
former husband or wife shall have been 
finally sentenced to imprisonment for 
life. Every marriage contracted in viola- 
tion of this section shall be absolutely 
void.” 

In this case it was not shown that the 
marriage was contracted in New York 
for the purpose of evading the local stat- 
ute, although that might be the natural 
inference, and it was not shown that Mrs. 
Church was an accomplice for which the 
former wife acquired a divorce the aver- 
ment in the petition having merely been 
a general charge as to adultery, and ‘it 
was held that the New York statute was 


(7) (La.) 15 So. 461. 
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penal in its nature and had no extraterri- 
torial effect, and that the matrimonial 
rights of the wife who marries with the 
intention of removing into another state 
must be governed by the laws of her in- 
tended domicile, and that the marriage 
was valid. In this case the court seems 
to hold, that the statute of New York did 
not apply, because the domicile of the 
parties was in Louisiana, and that of 
Louisiana did not apply because it was 
not shown that Miss Church was an ac- 
complice in adultery for which the di- 
vorce was granted. 

The case of Thorp v. Thorp,‘ seems to 
be directly opposed to the Illinois decisions. 
In this case the plaintiff brought an action 
for divorce from his wife upon the ground 
of her adultery. She answered that the 
plaintiff had been divorced from his 
former wife on the ground of adultery, 
that while the former wife was living, 
plaintiff and defendant, who were both 
residents of this state, went to Philadel- 
phia, Pennsylvania, and were married, 
with intent to evade the law of New 
York, and returned and did reside in New 
York. It was there held that the mar- 
riage in Pennsylvania having been made 
according to the laws of that state it was 
valid in New York. The court in this 
case bases its decision on a former case, 
Van Vorhis v. Brintnall,® in which it was 
held that the validity of a marriage con- 
tract is to be determined by the law of 
the state where entered into. If valid 
there, it is recognized by the courts of 
that state, unless contrary to the prohibi- 
tion of natural law, or the express prohibi- 
tion of a statute; and the fact that the 
parties went to Connecticut for the pur- 
pose of evading the laws of New York 
and returned to this state and lived here, 
would not invalidate it. 

In Inhabitants v. Phillips,’® the parties 
were married in Maine, and afterwards 


(8) 90 N. Y. 602. 
(9) 36 N. Y. 18. 
(10) 83 Me. 205. 





moved to the State of Massachusetts 
where they separated, the wife returning 
to Maine. While she was residing in 
Maine the husband secured a divorce in 
Massachusetts, on the ground of the adul- 
tery of the wife. Within two years of 
the date of the decree the wife remarried 
in Maine where she then resided. By 
the laws of Massachusetts it is provided 
that a husband or wife for whose fault 
a divorce was granted could not marry 
again within two years. It was held that 
this statute had no force as a disability to 
re-marry out of the State of Massachu- 
setts. Neither would the statute of 
prohibition upon the guilty party to re- 
matry by the statute of Maine apply. 
The statute of the State of Maine, it was 
held, only applied to divorces granted by 
the courts of Maine. It had no reference 
to a decree granted by the courts of an- 
other state. The marriage was held valid. 


In the case of Kinney v. Common- 
wealth," a negro man and a_ white 
woman, both domiciled in Virginia, left 
Virginia and went to Washington, D. C., 
and were married, they then returned to 
Virginia and resided there as man and 
wife. The laws of Virginia provide that 
all marriages between white and negro 
persons are absolutely void. There are 
no such legal prohibitions in the District 
of (Washington, D. C.) Columbia. The 
negro was indicted for unlawful cohabi- 
tation, etc., and the court held that while 
the marriage was legal, in the District 
of Columbia, it was not valid in Virginia. 
The Court said: “If the parties desire 
to maintain the relations of husband and 
wife, they must change their domicile 
and go to some state or country where 
the laws recognize the validity of such 
marriages.” 

In Stevenson v. Gray,’® it was held, 
however, that where both parties were 
domiciled in Kentucky and went to Ten- 


(11) 71 Va. 858. 
(12) 66 Ky. 154. 
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nessee and were married, the marriage 
was valid in Kentucky, although by the 
Statutes of Kentucky such marriage 
could not have been validly made in that 
state. The distinction to be drawn be- 
tween this case and the Virginia case is 
that under the Kentucky law the mar- 
riage was not absolutely against the pol- 
icy of the law as being inherently vicious. 
The marriage was between a nephew and 
his uncle’s wife. There was no law 
against the marriage in Tennessee. The 
Kentucky statutes, however, prohibited 
such persons from marrying, and pro- 
vided that every person so unlawfully 
married shall be separated by definite sen- 
tence or judgment of the District Court, 
and shall declare such marriage null and 
void. The Court, said, however, that 
“this marriage, although it may have been 
technically incestuous, did not come with- 
in the exceptions of marriages incestuous 
by the law of nature,” and that as it was 
valid in Tennessee it would be valid in 
Kentucky, although the parties went to 
Tennessee to evade the laws of the state 
and were married there. 


In Dudley v. Dudley,’ it was held that 
when one was divorced in the State of 
lowa and remarried in Nebraska within 
the time prohibited by the law of Iowa, 
and subsequently returned to Iowa to 
live, the marriage was valid in Iowa to 
the extent that a previous order of the 
lowa court would not be modified, etc. 
The Court said: 


“Such statutes as the one existing in 
this state or the one copied from the Ne- 
braska statute have no extra-territorial 
effect. The original decree was passed 
in this state where the parties were domi- 
ciled. Defendant on the advice of an at- 
torney went to Nebraska and there mar- 
ried, and soon returned to this state, 
where she has lived with him as his wife. 
This act was not in violation of the Ne- 
braska statute for the reason that no de- 
cree was entered in that state forbidding 
marriage. ‘The marriage was good in 


(13) 151 Iowa, 142. 





Nebraska where consummated and being 
valid there was good everywhere.” 

In Commonwealth v. Lane it is said 
that there are two exceptions to the rule 
that a marriage valid where made is valid 
everywhere, to-wit: (lst) Marriages 
deemed contrary to the law of nature as 
generally recognized by Christian coun- 
tries; (2d) Marriages which the legisla- 
ture of the commonwealth has declared 
shall not be allowed any validity, because 
contrary to public policy. In explanation 
of what is meant by public policy the 
Court said: 

“A marriage which is prohibited here 
by statute, because contrary to the policy 
of our laws, is yet valid if celebrated else- 
where according to the law of the place, 
even if the parties are citizens and resi- 
dents of this commonwealth and have 
gone abroad for the purpose of evading 
our laws, unless the legislature has clearly 
enacted that such marriages out of the 
state have no validity here. This has 
been repeatedly affirmed by well consid- 
ered decisions.” 

We, therefore, reach the conclusion, 
from the decisions of the courts in the 
foregoing cases, that in the hypothetical 
case stated at the beginning of this dis- 
cussion, if B and C were within the juris- 
diction of the courts of the State of Illi- 
nois, the marriage would be invalid; that 
everywhere else it would be valid; that 
it is valid in Minnesota, because the IIli- 
nois statute of itself, has no extra-terri- 
torial effect, and the law of Minnesota 
forbidding marriage within six months 
only applied to divorces granted in that 
State, and there was no law providing 
that it should apply to divorces granted 
in other states; and that it is valid in 
Michigan because it was valid in Min- 
nesota where it was consummated, and 
is not against any positive law of the 
State of Michigan. 

It would seem that the only way in 
which a provision against re-marrying 
such as the Illinois statute contains, 


(14) 113 Mass. 458. 
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would make a marriage in any other state 
invalid, would be an express statutory pro- 
vision of the state in which an action arose 
questioning the legality of the marriage, de- 


claring that a marriage contrary to the 
laws of the state where a divorce is 


granted shall be invalid. 
Wa. M. RocKEL. 
Springfield, Ohio. 








MARRIAGE—AGE OF CONSENT. 





WOLF vy. WOLF et ux. 
Supreme Court, Appellate Division, Second De- 
partment. November 23, 1920. 


185 N. Y. Supp. 37. 





By the common law, the age of consent for 
males is 14 and for females 12; but the marriage 


of infants over 7 years of age, but before arriv- 
ing at such ages of consent, created a voidable 
matrimonial status, which could be disaffirmed 
by the infant on reaching the age of consent; 
such a marriage being termed “inchoate” or “im- 
perfect.” 


BLACKMAR, J. This action is brought by a 
wife against the father and mother of her hus- 
band for alienating his affections. The case on 
appeal consists of a colloquy between the court 
and counsel and the roll of a judgment annul- 
ling the marriage in an action brought by the 
father. The question, therefore, is whether the 
facts stated in the complaint and in the judg- 
ment roll constitute a cause of action. The 
complaint alleged that the defendants by their 
acts and conduct, and by false representations 
concerning the plaintiff, alienated the affections 
of plaintiff's husband and caused him to leave 
her, and induced the husband to consent that 
they bring an action to annul the marriage. 

From the judgment roll it appears that the 
husband was 16 years old at the time of the 
marriage, and 17 years old when the final judg- 
ment of annulment was rendered. The exact 
question is whether the parents of a minor, mar- 
ried at the age of 16 years, who have, before he 
reaches the age of consent, brought an action 
to annul the marriage, are liable in damages 
for withdrawing him from matrimonial cohabi- 
tation pending the action. 

Certain rights and duties grow out of the re- 
lation of parent and child, and certain out of 
that of husband and wife. The parent has the 
right to the custody, control and services of the 
minor child, and the wife has the right to the 





society and companionship of, and support by, 
the husband. It is plainly to be seen that in 
the case of marriage of minors such rights may 
conflict. This subject was considered by our 
Court of Appeals in Cochran v. Cochran, 196 
N. Y. 86, 89 N. E. 470, 24 L. R. A. (N. S.) 160, 
17 Ann. Cas. 782. In that case the minors had 
reached the age of consent, and it was held that 
the marital rights of the wife were paramount 
to the parental rights of the father. But in the 
case at bar the son had not reached the age o* 
consent. He was but little over 16 years of 
age. The father, authorized by law so to do 
(section 1744, Code Civ. Proc.), brought an ac- 
tion to annul the marriage, and, pending the 
action, withdrew his son from marital cohabi- 
tation. The action resulted in a decree annul- 
ling the marriage before the son reached the 
age of consent. 


It is the settled policy of the law to prevent 
marriage between immature minors, and the 
age of 18 has been fixed as that at which judg- 
ment and discretion have been so far developed 
as to justify a marriage relation as binding as 
that between adults. It is a crime for a minis- 
ter or magistrate to solemnize a marriage, when 
either of the parties is known to him to be un- 
der the age of legal consent. Section 1450, 
Penal Law (Consol. Laws, c. 40). From the 
fact that under our law the marriage is void- 
able, and void only from the time its nullity is 
declared by a court (Domestic Relations Law 
{Consol. Laws, c. 14] § 7., it does not neces- 
sarily follow that all parental control is lost, 
and that a father, pending an action to annul 
the marriage of a minor under 18 years of age, 
must leave his child in matrimonial cohabita- 
tion. The policy of the law does not require 
that in such a case parental rights must yield 
to marital duties created by an unlawful mar- 
riage. 

I know of no reason why the marriage of a 
child of any age upwards of 7 years, when the 
ecclesiastical courts pronounced the marriage 
absolutely void (Bishop on Marriage, Divorce 
& Separation, §§ 571-587; Schouler on Husband 
and Wife, § 24), does not create the same legal 
status as the marriage of one of 17. By the 
common law the age of consent for males was 
14 and for females 12; but the marriage of 
infants over 7 years of age, but before arriving 
at such ages of consent, created a voidable ma- 
trimonial status, which could be disaffirmed by 
the infant on reaching the age of consent. Such 
a marriage has been termed inchoate or imper- 
fect. 1 Bl. Com. p. 436. 

Under our statute marriage under the age of 
consent creates a status voidable only by judi- 
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cial decree, and not by the act of the parties. 
A father, who has the right of action, even 
against the child’s wish, to annul the marriage, 
voidable because the child has not reached the 
age of consent, should not be compelled to sub- 
mit to cohabitation continuing pending the ac- 
tion, with possible consequences, if the parties 
had reached the age of puberty, of the birth of 
offspring. 

There is no sufficient reason for holding that 
a mere child, by marrying, deprives the parents 
of their right to its custody and control. The 
law authorizes a child to emancipate itself from 
parental control by marrying when it reaches 
the age of 18, as was held in Cochran v. Coch- 
ran, supra; but I think considerations of public 
policy require us to hold that, in case of mar- 
riage before the age of legal consent, the right 
of the parent to control the child is superior to 
those rights which flow from the marriage 
status, especially pending an action brought by 
the father to annul the marriage, to which case 
this decision is limited. The very law which 
gives the parent that right recognizes the con- 
tinued existence of the right of control. 

The considerations advanced by my Brother 
PUTNAM seem to me irrelevant to the real 
question presented in this appeal. As the father 
had the right to bring the action of annulment, 
his motive in doing so is immaterial. The con- 
sent of the son, alleged to have been obtained 
by false representations, was entirely unneces- 
sary. There are no allegations in the complaint 
showing that the alleged “false representations” 
were of material facts, or that they were fraudu- 
lently made. Such “false representations” 
might, if sufficient, be the basis of an action of 
slander; but they do not convert into a tort an 
act which is within the father’s legal right. 
The cases cited from Johnson and the Ohio and 
Massachusetts Reports lack the very element 
which induces this decision, viz., that the child 
was under the legal age of consent. 

The order setting aside the verdict and grant- 
ing a new trial should be reversed, with costs, 
and the motion denied. 

RICH and KELLY, JJ., concur. 

JENKS, P. J., not voting. 

PUTNAM, J., dissents. 


Note—Marriage Under Age of Consent Not 
Void but Voidable—The instant case in holding 
that marriage by a seven-year-old child creates a 
status that requires annulment by judicial decree 
is something of a shock to ordinary reason. It 
was said in Jordan y. Manning (1911), 7 Tenn. 
C. C. A. 130, that the authorities are uniform 
that a marriage by a party under the age of con- 
sent was not void at common law but voidable 
enly and could be ratified but could not be dis- 





affirmed before a disaffirming party reached the 
age of consent. 


Thus in State v. Lowell, 78 Minn. 166, 80 N. 
W. 877, 46 L. R. A. 440, 79 Am. St. R. 358, it 
was ruled that the marriage of a person who has 
not reached the age of consent, but who is com- 
petent at common law, is not void and requires 
a judicial decree to restore the prior status; and 
it was there further held that it could be an- 
nulled at any time, before or after reaching the 
age of consent, if there has been no cohabitation. 


It has been ruled by many cases that statutes 
declaring the age of consent do not, when that 
differs from the common law, absolutely abro- 
gate the common law, but prescribe an age which 
may render voidable by judicial decree marriages 
under statutory age. 


Thus in Henneger y. Lomas, 145 Ind. 287, 44 N. 
E. 462, it was ruled that one who is under the 
statutory age of consent, merely has the right to 
procure annulment. And this is true though the 
statute calls the marriage “void,” the word being 
taken rather as meaning voidable. Smith v. Smith, 
84 Ga. 440, 450, 11 S. E. 496. In the same way has 
the word “void” been construed in State v. 
Parker, 106 N. C. 711, 11 S. E. 517. 


And where a statute requires consent marriage 
is not to be held absolutely void, unless expressly 
this is declared. Hiram y. Pierce, 45 Me. 367, 
71 Am, Dec. 555; Holtz v. Dick, 42 Ohio St. 23, 
51 Am. Rep. 791. This view is supported in 
Reifschneider v. Reifschneider, 241 Ill. 92, 89 N. 
FE, 255. There it was said: “The general rule 
is, that unless the statute expressly declares mar- 
riage contracted without the necessary consent of 
the parents to be a nullity, such statutes will be 
construed to be directory only in this respect, so 
that the marriage will be held valid, although the 
disobedience of the statute may entail penalties 
on the licensing or officiating authorities.” 


In an early American case, where a girl under 
the age of 12 years married but no relations of 
any kind foltowed the ceremony and she declared 
her dissent an order was made placing her under 
the protection of the court and the husband was 
prohibited all intercourse or correspondence with 
her. Ayman v. Roff, 3 John Ch. 49. 

In Goodwin v. Thompson, 2 G. Greene (Iowa) 
329, it was said the statute did not repeal the 
common law, which regarded marriages over 
seven years of age as not being absolutely void. 

The view in Michigan appears to be that where 
one of the parties is under the age of cdnsent 
and refuses cohabitation the marriage be- 
comes null and void, but the party of an age to 
consent may not without mutuality of consent 
avoid his obligations. People v. Slack, 15 Mich. 
193; People v. Schoonmaker, 119 Mich. 242, 77 N. 
W. 934. This seems a curious ruling and not 
altogether on the line of cases generally of putting 
both parties, the one over and the other under, 
the age of consent, on the same footing. Under 
English acts which declared marriage without 
consent void, it has been said the courts were 
forced to hold many marriages invalid, often 
working great injustice. But if a marriage by 
a girl under the age of seven is by the common 
law absolutely void, then it ought to be that the 
years between that age and the age of con- 
sent ought likewise to be declared void. 

e 
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CORRESPONDENCE. 





THE CONSTITUTION AND THE STATES. 





Editor, Central Law Journal: 

Having read “Shall the Supreme Court or 
Local Politicians Interpret’ by Thomas W. 
Shelton, in the number of January 28, 1921, I 
take the liberty of replying thereto. 

Mr. Shelton, it seems, would have the Su- 
preme Court of the United States accept juris- 
diction of an action by one state against an- 
other of the United States to determine the kind 
of government in vogue in such state. He says: 
“A standard of ethics is as important and nec- 
essary in a family of states as in a family of 
human beings. Applying the analogy, a State 
has an equal right to demand its observance 
of a sister state.” “The correlation between 
American standards and American government 
alone assures the perpetuation of the American 
type.” Who but John Marshall’s great court 
may prevent this suicide (the engrafting of 
foreign ideas of government upon the ‘tree of 
Americanism’) by laying a restraining and 
disciplining hand upon waywardness, reckless- 
ness and political opportunism?” 


The Constitution was ordained and estab- 
lished, not by the States in their sovereign 
capacities but, emphatically, as the preamble 
declares “by the people of the United States;” 
and the States, which are stripped of some of 
the highest attributes of sovereignty, are in 
every case under its provisions bound by the 
paramount authority of the Federal Govern- 
ment, The judicial power of the United States 
has appellate jurisdiction over state courts by 
virtue of the Sixth Article of the Constitution 
which provides that: “This Constitution and 
the laws of the United States which shall be 
made in pursuance thereof, and all treaties 
made, or which shall be made under the author- 
ity of the United States, shall be the supreme 
law of the land; and the judges in every state 
shall be bound thereby, anything in the Consti- 
tution or laws of any State to the contrary not- 
withstanding;” and Clause 2, Sec. 2, Art. 3, 
which provides that the appellate power of the 
Supreme Court shall extend to all cases of 
which it has not original jurisdiction, subject 
to the regulations of Congress. Martin v. 
Hunter’s Lessee, 1 Wheaton, 304 (1816). 


It has long been considered as settled for all 
time that the United States is sovereign as to 
all powers of government surrendered to it un- 
der the Constitution and that each State is 
sovereign as to all powers reserved. Chisholm 





v. Georgia, 2 Dallas 418 (1793); also that the 
sovereignty of a State extends to everything 
which exists by its own authority or is intro- 
duced by its permission, so long as there is 
no interference with the means employed by 
the Congress of the United States, to carry 
into execution powers conferred on that body 
by the people of the United States. McCulloch 
v. Maryland 4 Wheaton, 316 (1819). 

The Constitution in all its provisions looks 
to an indestructible Union, composed of in- 
destructible States. Texas v. White, 7 Wall 
700. Each State stands on the same level with 
the rest. It can impose its own legislation on 
no one of the others and is bound to yield to 
none, although whenever the action of one state 
reaches through the agency of natural laws into 
the territory of another, the question of the 
extent and the limitations of the rights of the 
two states may be a matter of justifiable dis- 
pute between them to be determined by the 
Supreme Court of the United States. Kansas 
v. Colorado, 206 U. S. 46 (1907); and the Con- 
gress of the United States is under a duty to 
guarantee to every State a republican form of 
government and must admit a State upon an 
equal footing with the original States, but it 
cannot impose conditions which operate to re- 
strict what are essentially and peculiarly state 
powers. Coyle v. Smith, 221 U. S. 559 (1911). 

What is a republican form of government and 
what is the existing governmental organiza- 
tion in a state, are political questions, the de- 
termination of which rests on the legislative 
department, that is the Congress of the United 
States, and a determination in the manner pre- 
scribed by it is conclusive and unquestionable 
in the judicial department. Luther v. Borden, 
7 Howard 1 (1849); the Prize Cases, 2 Black, 
635 (1862). 

The powers confided by the Constitution to 
one department cannot be exercised by another 
and neither the legislative nor the executive 
department can be restrained in its action by 
the judicial department, although the acts of 
both, when performed, are in proper cases sub- 
ject to its cognizance. Kilbourn v. Thompson, 
103 U. S., 168 (1880), Mississippi v. Johnson, 
4 Wall 475 (1867). 

In the light of the foregoing establislied prin- 
ciples of long standing and the authorities cited 
(among which the opinion of John Marshall, 
than who there has been none greater in the 
entire personnel of the judiciary of our coun- 
try, in the case of McCulloch v. Maryland, 
supra, stands strongly opposed to the view of 
Mr. Shelton), it seems clear that the latter’s 
conjuration is ill-advised and wanting in firm- 








130 CENTRAL LAW JOURNAL 











ness of foundation. Rather should an appeal 
be made to all citizens of the United States to 
become “local politicians” in a refined sense, 
that is, to function as citizens, to regard their 
governments, both State and National, as im- 
personal authorities for the preservation of the 
principles of fair play in the relations of their 
citizens with one another and with foreign na- 
tionals and powers, and to design and enforce 
their laws accordingly; and further, to practice 
those principles in everyday life, eliminating 
the hatreds and selfishness of classes. 
Very truly yours, 
BENTON BAKER. 
Bismarck, N. Dak. 
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‘United States of America. Reported by James 
Madison, a Delegate from the State of Virginia. 
International Edition. Gaillard Hunt and James 
Brown Scott, Editors. 1920. 





Estates, Future Interests and Illegal Condi- 
tions and Restraints in Illinois. With an His- 
torical Introduction and an Exposition of the 
Principles of Interpretation of Writings—More 
Especially Wills. By Albert M. Kales of the 
Chicago Bar. 1920. Chicago. Review will fol- 
low. 





The Project of a Permanent Court of Inter- 
national Justice and Resolutions of the Ad- 
visory Committee of Jurists. Report and Com- 
mentary by James Brown Scott. Washington. 
1920. 





A Monograph on Plebescites. With a collec- 
tion of official documents. By Sarah Wam- 
baugh. Prepared under the supervision of 
James Brown Scott, Director of the Interna- 
tional Law Division of the Carnegie Endow- 
ment for International Peace. New York. Ox- 
ford University Press. Price, $5.00. 





HUMOR OF THE LAW. 





“So the Botsworths are divorced?” 

“Yes.” 

“What were the terms of settlement?” 

“She gets $10,000 a year and he gets the 
liquor.’—Birmingham Age-Herald, 





Anti-tobacco Orator: “You go into a shop 
and buy a cigar, and in its wake you get wine, 
whisky, brandy * * *” 

Voice: “Quick, Where do you buy your 
cigars?”—Karikaturen (Christiania). 





Frank: “I see that a burglar with two clocks 
in his possession was arrested last night.” 

Tom: ‘Well, probably if he hadn’t taken so 
much time the police wouldn’t have caught him. 
—Tit-Bits. 





“That there lame dog o’ mine has turned 
up missing,” grumbled Gap Johnson of Rumpus 
Ridge, Ark., “and b’cussed if I don’t believe 
some infernal scoundrel has stole him.” 

“Aw, I reckon not,’ returned a neighbor. 
“He wasn’t worth stealing, noway.” 

“Well, dad burn it, a dog don’t have to be 
worth stealing to be stole.’—Kansas Oity Star. 





During a street brawl an Irishman got struck 
in the eye with a stick, and he immediately 
started proceedings against the offender. 

“Come, now,” said the Judge, “you don’t 
really believe he meant to put your eye out?” 

“No, I don’t,’ said the Celt; “but I do be- 
lieve he tried to put it further in, your honor!” 
—Houston Post. 





First Sergeant Grizell of the Spokane recruit- 
ing station vouches for the following incident 
which occurred when three of the applicants of 
that station were making application to the 
director of the United States Marine Corps In- 
stitute, Quantico, Va. 


Two of the applicants had spelled the word 
grammar as “grammer,” and were busily mak- 
ing corrections when the third applicant came 
along. He asked: 

“What are you changing the word grammar 
for?” 

“Why, we spelled it wrong,” answered one of 
the applicants. 

“Give me that rubber,” said the third man. 
“Darned if I ain’t spelled it with two m’s my- 
self.”—Recruiters’ Bulletin. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Army and Navy — State Legislation. —A 
state statute, making it unlawful to utter words 
in a public meeting which tend to discourage 
recruiting in the military or naval forces, is 
sustainable during time of war under the police 
power of the state to preserve the public peace, 
Since statements of that character at a public 
meeting tend to provoke violence.—Gilbert v. 
State of Minnesota. U. S. S. C., 41 Sup. Ct. 125. 


2. Arrest—Without Warrant.—A town mar- 
shal has the right to arrest without a warrant 
a person who was drunk and disorderly on the 
streets of a town in the presence of the marshal. 
—Caperton v. Commonwealth, Ky., 225 S. W. 481. 


3. Assault and Battery—Damages.—lIn an ac- 
tion for damages for indecent assault, brought 
by a female minor, who asserted that defend- 
ant had fondled her, there can be recovery for 
mental anguish.—Martin v. Jansen, Wash., 193 
Pac. 674. 


4. Attorney and Client—Freedom of Speech.— 
Every citizen may fairly criticize and urge 
changes in the judicial system, and because a 
man is a member of the bar the court will not, 
under the guise of disciplinary proceedings, de- 
prive him of that freedom of speech which he 
possesses as a citizen.—In re Troy, R. I., 111 Atl. 
723. 


5. Bankruptcy—Insurance.—Under Bankrupt- 
cy Act, § 4b, as amended by Act June 25, 1910, 
§§ 3, 4, providing that any moneyed business, or 
commercial corporation, except certain specified 
eorporations, including insurance companies, 


may be adjudged an involuntary bankrupt, there 
is no power in the District Court to adjudge an 
insurance corporation a bankrupt, so that such 
adjudication is void and may be set aside on 
application by the insurance company, which 
defaulted before the adjudication, even though 
its motion was made after the expiration of 
the time to appeal from the adjudication.—Val- 
ley v. Northern Fire & Marine Ins. Co., U. S. 
S. C., 41 Sup. Ct. 116. 

6. Reviewable Order.—Where an uncondi- 
tional order that an individual turn over cer- 
tain moneys was followed by an order reciting 
that the individual turned over to the clerk of 
the court in open court said sum, “with reserva- 
tion as to the ownership of said fund,” both or- 
ders being entered before the adjudication in 
bankruptcy, the first one was not a final and 
reviewable order, on failure to ask review of 
which the individual lost his rights, but was 
not modified by the second, so that he was en- 
titled to file an intervening petition against the 
bankruptcy trustee, to have his rights deter- 
mined on a proper issue made up, and to have 
such determination preserved in a reviewable 
order.—In re Consumers’ Packing Co., U. S. C. 
C. A., 268 Fed. 198. 

7. Beneficial Associations — Exhaustion of 
Remedy.—The courts will not relieve a member 
against a sentence of discipline, suspension, or 
expulsion until the means of relief within the 
order, including appeals afforded by its rules, 
have been exhausted.—Bonham yv. Brotherhood 
of Railroad Trainmen, Ark., 225 S. W. 335. 

8. Boundaries — Courses and Distances. — In 
view of the liability of chain carriers to error, 
distances are regarded as more uncertain than 
courses.—Administrators of Tulane Educational 
Fund v. Stair, et al, La., 86 So. 595. 

9. Brokers—Agreed Commission.—Where an 
owner of land employs a broker to procure a 
purchaser for the land on stated terms, the 
broker is entitled to the agreed commission if 
he procures a customer ready, able, and will- 
ing to purchase on the authorized terms, and 
his right cannot be defeated by the refusal of 
the owner to convey or by the failure of the 
owner’s title-—Gilliam v. Jones, Tex., 225 S. W. 
417. 





10. Burglary—Unexplained Possession.—The 
unexplained, or the unsatisfactorily explained, 
possession of stolen goods—the fruits of a re- 
cent burglary—raises a presumption of guilt 
against their possessor. This presumption, how- 
ever, is one of fact, and not of law.’’—Dixon v. 
State, Ga., 105 S. E. 39. 

1l. Carriers of Passengers—Baggage.— An 
occupant of a Pullman or a parlor car may as- 
sume company will exercise ordinary care in 
protecting his baggage and will not subject it 
to unreasonable or unnecessary hazard.—Hines 
v. Malone, Ga., 105 S. E. 37. 





12. Insults and Assaults.—Action of the 
agent of the Pullman Company in tossing plain- 
tiff’s ticket back into her face in a very rude 
and insolent manner, when she applied for a 
berth, constituted an assault, and would sus- 
tain an action; one of the implied contractual 
Obligations of a carrier is to protect a passenger 
from insults or assaults by other pasengers or 
the carrier’s servants.—Lanier y. Pullman Co., N. 





1c. 105 S. EB. 21. 
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13. Champerty and Maintenance—Bona Fide 
Possession.—A conveyance by a bona fide claim- 
ant during the pendency of an action to enforce 
its claim is not champertous, not being within 
the purview of the statute.—Frasure v. Northern 
Coal & Coke Co., Ky., 225 S. W. 479. 

14. Chattel Mortgages—Tender.—Where de- 
fendant tendered plaintiff, a chattel mortgagee, 
the amount found by the jury to be due, but the 
tender was refused on the ground of insufficien- 
cy of the amount, it is not necessary for de- 
fendant to protect his rights to renew the ten- 
der; payment into court being sufficient.—Doer- 
ing v. Schneider, Ind., 128 N. E. 936. 

15.——Use of Property.—The term “value of 
the use” of property subject to chattel mort- 
gage, and withheld by the mortgagee from 
allegations showing a special use for a particu- 
lar purpose, means no more than “rental value;” 
and the measure of plaintiff's damages is the 
rental value of the mortgaged property, a road- 
making outfit, for the time for which it was un- 
lawfully withheld from plaintiff by defendant 
mortgagee.—Montgomery v. Gallas, Tex., 225 S. 
W. 557. 

16. Constitutional Law — Discrimination. — It 
is within the police power of the state to regu- 
late the use of natural resources, so as not to 
conflict with the rights of others, so that the 
fact that such regulation applies only to speci- 
fied limits does not establish discrimination 
between users.—Walls Atty. Gen. of Wyoming, 
v. Midland Carbon Co., U. S. S. C., 41 Sup. Ct. 
118. 

17.——Public Policy.—An exercise of public 
policy by a state cannot be resisted because of 
conduct or contracts done or made upon the 
faith of former exercises of the policy, on the 


ground that the later exercise thereof deprives 
persons of property or invalidates those con- 


tracts.—Thornton v. Duffy, U. S. S. C., 41 Sup. 
Ct. 137. 
18. Contraets—Confidential Relation. — When 


a contract is made by an aged and feeble per- 
son with a younger one, who has care of him, 
if the contract bestows upon the younger one 
a conveyance of property or a favor of value, a 
strong presumption of the exercise of undue in- 
fluence arises, or if the nature of the transac- 
tion is such as to create a suspicion of undue in- 
fluence having been exerted, the burden will be 
cast upon the one claiming under such contract 
to show that it was not secured by any im- 
proper method, and the absenee of undue influ- 
ence in its procurement.—Howell v. Howell’s 
Adm’r., Ky., 225 S. W. 477. 

19. Construction.—A contract will be con- 
strued to be effective rather than ineffective, if 
it can be consistently done.—Hall v. Rankin, 
Ariz., 193 Pac. 756. 

20. Recitals.—If there is an inconsistency 
between the obligatory part of a contract and 
recitals therein, effect will be given to the obli- 
gatory part rather than the recitals, but the 
recitals are helpful in the construction of con- 
tracts as throwing light on the meaning and 
intent of the parties.—Scott v. Albemarle Horse 
Show Assn., Va., 104 S. E. 842. 

21. Mutuality.—An agreement to sell, with- 
out a corresponding agreement to buy, is not 
enforceable by either party; but this does not 
mean that the contract must always be binding 
on both parties., since it is not lack of mutu- 
ality, but lack of consideration, which renders 
a bilateral undertaking unenforceable against 
promisor.—Turner & Happersett v. Hall & Con- 
nor, Va., 104 S. E. 861. 

22. Corporations — Delinquent Stockholder.— 
In absence of fraud, stockholders whose shares 
have been forfeited and purchased by the cor- 
poration for delinquent assessments are not 
liable to the company’s creditors for the unpaid 
balance on their stock, though the forfeiture 
was made while company was insolvent.—Amer- 














ican Well & Prospecting Co. v. Blakemore, Cal., 
193 Pac. 779 


23. Ratification —Where a power company 
for more than a year furnished power as called 
for by a contract with the city, it thereby rati- 
fied the acceptance of such contract by its agent 
if he had no authority to make such ratification. 
—Arkansas Light & Power Co. v. City of Para- 
gould, Ark., 225 S. W. 435. 


24. Surplus.—Neither the earnings nor sur- 
plus of a corporation pass to its stockholders 
until a dividend is declared or such earnings or 
surplus are distributed from the company’s as- 
sets.—Overland Sioux City Co. v. Clemens, Iowa, 
179 N. W. 964. 

25. Creditor’s Suit—Misjoinder—A creditors’ 
bill may be brought by a creditor for himself, 
and all other creditors or all the creditors may 
join in a single suit, so there was no mis- 
joinder of plaintiffs where two creditors joined 
in such a suit—Wm. R. Moore Dry Goods Co. 
v. Ford, Ark., 225 S. W. 320. 

26. Criminal Law — Intoxicating Liquors.— 
Intoxicating liquors and the automobile in 
which they are being unlawfully transported 
are already forfeited to the United States, so 
that the forcible seizure of such property with- 
out process by officers of the United States, 
even if irregular, was not a seizure of the prop- 
erty of defendants, and did not violate Const. 
Amends. 4 and 5, so that the whisky and auto- 
mobile so seized were competent evidence 
against accused, notwithstanding their motion 
for return of the property.—United States v. 
I*enton, U. S. D. C., 268 Fed. 221. 

27. Intoxicating Liquor.—In a prosecution 
for keeping a place for the unlawful sale of 
intoxicating liquor, where defendant denied he 
was the keeper of the place, evidence that de- 
fendant had repaid money lost by another in 
gambling at that place is material to show that 
he was the keeper thereof, and is not incom- 
petent because it shows a crime different from 
the one with which he was charged.—Durst v. 
State, Ind., 128 N. E. 920. 

28. Res Gestae.—In a prosecution for as- 
sault upon wife with a knife, evidence that de- 
fendant and wife ran out of the house, when he 
again tried to cut her, was admissible as a 
part of the res gestae of the fight or a continu- 
ation of it.—Pruitt v. State, Tex., 225 S. W. 525. 


29. Vagrancy.—The state, or the municipal- 
ity as the agency of the state, has the right, 
under the police power to punish vagrancy.— 
Ex parte Taft, Mo., 225 S. W. 457. 

30. Deeds—Delivery. — No particular act or 
form of words is necessary to constitute de- 
livery of a deed. Delivery may be presumed 
from facts and circumstances which show an 
intention to deliver.—Brooks v. Brooks, Neb., 
180 N. W. 41. 

31. Delivery.—It is not necessary to the 
validity of a deed that actual manual delivery 
thereof be made by the grantor to the grantee. 
Delivery is in many cases a matter of intention, 
and where it appears that the grantor ex- 
ecuted the deed with the intent, purpose, and 
desire that the same be effective as a conveyance 
of his estate, it will be held to have been deliv- 
ered.—Foreman v. Rousch, W. Va., 105 S. E. 157. 

32. Quitclaim.—The use of the word “quit- 
claim” in a deed is not conclusive evidence as 
to the character of the conveyance.—Green v. 
West Texas Coal Mining & Developing Co., Tex., 
225 S. W. 548. 

33. Opinion Evidence.—False statement by 
defendant as to the consideration he paid for 
practically worthless land which he _ induced 
plaintiff to accept in exchange for valuable prop- 
erty is a statement of a fact for which defend- 
ant is responsible, and cannot be excused on the 
ground that it was a mere opinion as to value. 
—Custer v. Shackelford, Mo., 225 S. W. 450. 


34. Rule in Shelley Case.—Under a deed 
from husband and wife to the grantee for life, 
and after her death to the heirs of her body in 
fee, to their only use and behoof, language 
appearing in the introductory or titular part of 
the deed, and also in the habendum clause, the 
grantee took a fee simple under the rule in 
Shelley’s Case, and, having such, she with the 
joinder of her husband, could convey good title. 
—Starling v. Newsom, N. C., 105 S. E. 3. 
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35. Diveree—Bed and Board.—The abandon- 
ment and desertion which entitle a party to 
divorce from bed and board differs from that 
which is a cause for divorce from the bonds of 
matrimony only in the period for which the 
desertion must continue.—Ringgold v. Ringgold, 
Va., 104 S. E. 837. 

36. Public 
granted merely 
that the ends and objects of society 
be subserved thereby.—McMillan v. 
Wash., 193 Pac. 673. 

37. Eminent Domain — Speculative Damages. 
—In condemnation proceedings for an oil pipe 
line, special damages on ground that oil would 
contaminate water supply for cattle, and that 
persons inspecting the pipe line would frighten 
cattle from drinking at their usual places, can- 
not be recovered, because too speculative and 
ee i Pipe Line Co. v. Hildreth, Tex., 
225 S. W. 583. 

38. Equity—Amending Pleadings.—A substan- 
tive cause, or a new cause different from that 
declared on in the original action, cannot be 
introduced by | tn atson v. Brunner, 
Va., 105 S. ‘ 

39. asian oblmictaaes of Ground.—It is a rec- 
ognized principle of law that, where a party 
gives a reason for his conduct and decision 
touching anything involved in the controversy, 
he cannot, after litigation has begun, change 
his ground and put his conduct upon another 
and different consideration.—Fruit Dispatch Co. 
v. Petropol, Ga., 105 S. E. 48 

40. Evidenee—Admissibility. — Parol evidence 
is admissible to establish that a written con- 
tract has been mutually rescinded or canceled. 
—Rowe v. Hosher, Wash., 193 Pac. 688. 

41. Executors and Administrators — Testa- 
mentary Direction.—Where a person is made an 
executor of a will and is directed in the will 
to pay the debts, and has sufficient funds from 
the estate to pay such debts, such executor is 
not permitted to allow a sale to be made and 
buy under such sale; and purchasers from such 
executor will not acquire a title good against 
the devisees or heirs of the testator, but take 
only such title as the purchaser acquired.—Belt 
v. Adams, Miss., 86 So. 584. 

42. Fraudulent Conveyances—Bona Fide Pur- 
chaser.—A bona fide purchaser from the fraudu- 
lent grantee takes the title even against the 
creditors of the fraudulent grantor, purged of 
the anterior fraud that affected the title —Fly v. 
Cline, Cal., 193 Pac. 615. 

43. Subsequent Creditors. — Where a hus- 
band at a time he was not insolvent, and had 
no expectation of becoming, made his wife a 
present of money and she purchased an auto- 
mobile, the automobile cannot be reached by the 
husband's subsequent’ creditors.—Ranger _ v. 
First Nat. Bank of Haskell, Okl., Cal., 193 Pac. 
790. 





Policy.—Divorce will not be 
because the court may believe 
will best 
MeMillan, 





44. Gifts—Confidential Relation.—Where con- 
fidential relations existed between donor and 
donee, the donee is required to prove, not only 
the making of the gift. but also the absence of 
fraud or undue influence.—Dahne v. Dahne, Cal., 
193 Pac. 785. 

45. Homicide—Dying Declarations.—Evidence 
of dying declarations is admissible only in 
cases where the declarant has abandoned all hope 
of recovery from the injury received at the 
hands of the accused and is convinced that his 
death is inevitable and near at hand.—Richard- 
son v. State, Fla., 86 So. 619 

46. Dying Declarations—In prosecution for 
wife murder, the admission, as dying declara- 
tions, of statements by deceased as to defend- 
ant’s whipping and beating her on,other occa- 
sions held error, since dying declaration should 
be confined to the immediate facts of the homi- 
cide.—Hill v. State, Tex., 225 S. W. 521. 

47.——Evidence.—Evidence of threats by the 
accused against the class of persons or race to 
which the deceased belonged are admissible in 
evidence against the accused upon a trial in 
which he is charged with the murder of a mem- 








ber of such class or race—Guyton y. State, 
Fla., 86 So. 618. 
48. Self-defense.—The theory of self-de- 





fense must be viewed from the defendant's 
viewpoint; and, where he shot deceased, who was 





holding and trying to shoot accused’s brother, 
the fact, unknown to accused, that the pistol 
was so broken that it could not be discharged, 
did not destroy his plea of defense of the 
brother.—White y. State, Tex., 225 S. W. 511. 


49. Specific Intent—The intent to_ kill, 
which is a necessary element of first degree 
murder, need not be directed against any spe- 
cific person, and if there is an intent to kill 
any person who may attempt a certain thing, 
and a person is killed because he made such 
attempt, the intent is.the same as if it were 
direct against that specific person.—Williams v. 
Commonwealth, Va., 104 S. E 3. 

50. Insurance—Delivery of Policy. — Where 
the application and insurance policy both pro- 
vided that the policy should not become effect- 
ive until it was delivered to insured in good 
health, a policy which was approved by the 
company and mailed to its agent for delivery 
to the insured after the insured was dead, of 
which fact the insurance company was ignor- 
ant, was void, and the retention by the insur- 
ance company of the premium paid cannot 
waive the objection—yYoung v. Intersouthern 
Life Ins. Co., Ind., 128 N. E. 940. 

61. Forfeiture.—A fraternal insurance as- 
sociation receiving the same dues after notice 
that insured had entered a more hazardous 
occupation waived payment of larger premiums 
and is estopped to claim forfeiture of the policy. 
Sovereign Camp, W. O. W., v. Little, Tex., 
225 S. W. 574. 

52. Intoxieating Liquors—EHighteenth Amend- 
ment.—The Eighteenth Amendment to the fed- 
eral Constitution and the Volstead Act did not 
supersede or repeal an ordinance of the city of 
Shreveport, prohibiting the operating of blind 
tigers.—City of Shreveport v. Mark, La., 86 So. 
603. 

53. Judgment—Collateral Attack.—A consent 
judgment cannot be impeached collaterally, but 
only by a direct proceeding for fraud.—Morriss 
tigers.—City of Shreveport v. Mark, La., So. 603. 


54. Landlord and Tenant—Mortgage Lien.— 
A landlord, suing his tenant and purchasers of 
cotton on which he claimed to have a landlord’s 
lien, who agreed to the sale of the cotton by his 
tenant, and also consented in advance to ap- 
propriation of so much of the proceeds as would 
be sufficient to satisfy a note which he and the 
tenant had executed to a bank secured by 
mortgage lien on all the crops, waived his lien, 
and by accepting part of the proceeds of the 
sale, which the tenant had deposited in the bank 
~ his credit as rents, ratified the sale.—Brod 

. Luce, Tex., 225 S. W. 553. 

55. Void Conveyance.—A lease made by 
parties who had previously conveyed their in- 














terest in ~~ a all is void. —Requa v. Joseph, 
Tex., 225 S. W. 585. 
56. phn ae Possession. — Possession 


of property recently stolen and unexplained by 
the defendant is a circumstance which may be 
proven and taken into consideration by the jury, 
and if, in connection with the other facts and 
circumstances proven in the case, it induces in 
the minds of the jury a belief beyond a rea- 
sonable doubt of the guilt of the defendant, it 
becomes sufficient to- warrant a_ conviction.— 
Pearrow v. State, Ark., 225 S. W. 311. 


57. Life Estates—Adverse Possession.—Pos- 
session cannot be adverse, and the statute of 
limitations cannot run against remaindermen 
during the lifetime of the life tenant.—Youmans 
v. Youmans, S. C., 105 S. E. 31. 

58. Taxes.—As a general rule, ordinary 
taxes must be paid by the life tenant.—Reddish 
v. John, Iowa, 179 N. W. 951. 

59. Limitation of Actions—Insanity.—Limita- 
tions did not run against the right of a grantor 
of unsound mind or her heirs to set aside the 
deeds until her death, the heirs having until 
then no right to sue—Sherwood v. Sherwood, 
Tex., 225 S. W. 555. 

60. Master and Servant—Assumption of Risk. 
—A servant does not assume the risk of the 
master’s negligence unless he is aware of it 
and appreciates the danger.—Central Coal & 
Coke Co. y. Fitzgerald, Ark., 225 S. W. 433. 

61. Assumption of Risk.—The common-law 
doctrine of assumption of risk may be abolished 
by statute with respect to any duty of the 
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master, and therefore, where he violates a statu- 
tory duty to carry a light on mining cars, the 
doctrine cannot be invoked.—Carter Coal Co. v. 
Bates, Va., 105 S. E. 76. 


62. Workmen’s Compensation Act.—Testi- 
mony that, when injured, the employee had pul- 
monary tuberculosis, and that the injury, while 
not causing the disease, hastened its progress 
and excited it to a fatal termination, was enough 
to warrant the Industrial Board’s finding, 
against the employer's insurer, that the death 
resulted from a personal injury in the course 
of employment, within the Workmen's Compen- 
= Act.—Glennon’s Case, Mass., 128 N. E. 





63. Mechanie’s Liens.—Assignment.—Where a 
party contracts to erect a building and assigns 
Such contract before the service of statutory 
notice on the owner by materialmen and sub- 
contractors, the assignment is valid, and the 
assignee of such contract will be given the pro- 
ceeds of such contract, even though material- 
men and subcontractors have furnished material 
or labor in the erection of such building which 
have not been paid.—Delta Lumber Co. v. Green- 
wood Bank & Trust Co., Miss., 86 So. 590. 


64. Mines and Minerals—Severance. — After 
the oil, gas, and other minerals under a tract of 
land have been severed from the surface by 
reservation in a deed conveying the tract, pos- 
session of the surface without acknowledgement 
of reserved right to minerals is nevertheiess not 
a posession of the minerals, and does not give 
title to the minerals by adverse possession.— 
Wallace v. Hoyt, Tex., 225 S. W. 425. 


65. Mortgages — Defeasance Clause.—A “de- 
feasance clause” is such a provision as will of 
itself render the instrument null and void upon 
the mere payment of the obligation by the 
debtor, and without the interposition of any act 
on the part of the grantee.—McCrimmon v. Na- 
tional Bank of Savannah, Ga., 105 S. E. 44. 

66. Undue Influence.— Where mortgagor 
conveys the mortgaged property to the mort- 
gagee, the conveyance is prima facie made un- 
der undue influence, but not so where there wasa 
mortgage to secure a debt, to which the grantee 
as his surety and the grantor was debtor, to a 
bank of which the grantee was president, for 
aeoty borrowed.—Chilton v. Smith, N. C. 105 
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67. Negligence — Contributory Negligence. — 
Though plaintiff was guilty of negligence, yet, 
where his negligence did not so contribute to 
the injury as that but for such negligence on 
his part he would not have received the injury, 
it does not bar recovery.—Adams v. Parrish, Ky., 
225 S. W. 467. 

68. Pleading — Inconsistent Defenses. — Al- 
though it is permissible to set forth inconsist- 
ent defenses, they must not be so inconsistent 
as to be’ incompatible. — Advance-Rumely 
Thresher Co. v. Terpening, Mont., 193 Pac. 752. 

69. Principal and Agent—Scope of Agency.— 
An agent can only bind his principal when act- 
ing within the scope of his powers; and per- 
sons dealing with the agent must know his 
powers and the scope and limit thereof.—Ismert- 
Hincke Milling Co. v. Natchez Baking Co., Miss., 
86 So. 588. 


70. Principal and Surety — Change of Con- 
tract.—A surety is not exonerated from liability 
by a change in the contract between the prin- 
cipal and creditor which is made with his con- 
oo Tire Co. v. Bentel, Cal., 193 Pac. 
‘ . 


71.——Insurance Contract.—The obligation of 
a contract of insurance, in the form of a bond 
entered into by the surety for the revenue which 
it derives from the business of suretyship, 
should be treated as other insurance contracts, 
which are usually construed most strongly 
against the insurer.—National Surety Co. v. 
McCormick, U. S. C. C. A., 268 Fed. 185. 

72. Railroads—Res Ipsa Loquitur.—The rule 
of res ipsa loquitur does not apply to the con- 
struction of the flangeway at a sidewalk cross- 
ing, so as to show negligent construction, on 
proof that a pedestrian caught his heel in the 
flangeway.—Michigan Cent. R. Co. v. Vastag, U. 
S.C. C. A., 268 Fed. 191. 

73. Receiving Stolen Goods — Guilty Knowl- 
edge.—In order to establish the crime of receiv- 








ing stolen property, it is essential that the state, 
either by direct or circumstantial evidence, 
prove guilty knowledge on the part of defend- 
ant at the time he received such property that 
the same was stolen.—Davis v. State, Okla., 193 
Pac, 745, 


74. Replevin—Burden of Proof.—When plain- 
tiff relies on title to recover possession of per- 
sonal property wrongfully withheld from him, 
he must show a legal title, and mere equitable 
title will not suffice; and an agent having no 
general or special property in personal property 
cannot sue to recover possession, though he 
sues for the use of his principal, but the action 
should be brought in the name of the real plain- 
tiff.—Dobbs v. Bell Laundry, Ga., 105 S. E. 53 


75. Sales—Executory Contract.—The delivery 
of goods under an executory contract must be 
of the exact quantity ordered, otherwise the 
buyer may refuse to receive them; and it is 
not necessary that he base his refusal on this 
specific ground, but, having refused to accept 
the goods on other grounds, he may defend an 
action for the purchase price upon this ground. 
—Prescott & Co. v. J. B. Powles & Co., Wash., 
193 Pac. 680. 


76. Specific Performance—Equity.—In a suit 
for specific performance of a contract to pay 
commissions on a sale in corporate stock, a 
court of equity having obtained jurisdiction by 
the demand for equitable relief will award 
money damages if specific performance cannot 
be granted.—Olsen v. United States Fidelity & 
Guaranty Co., N. Y., 128 N. E. 908. 


77. Innocent Purchaser.—It is a well-set- 
tled rule of law that specific performance will 
not be enforced where, prior to the commence- 
ment of suit, the premises were transferred to 
an innocent purchaser.—Barnard v. Akers, Okla., 
193 Pac. 738. 

78. States—Common Law.—Under the New 
York Constitution, adopting the provisions of 
the common law, as construed by the highest 
court of that state, the state succeeded to the 
prerogative of the sovereign of Great Britain 
to have debts due the state paid before un- 
secured claims of other creditors were payable, 
regardless of any state statute making its claims 
a lien.—Marshall v. People of State of New 
York, U.S. S. C., 41 Sup. Ct. 143. 

79. Telegraphs and Telephones—Mental An- 
guish.—A suit cannot be maintained, for mental 
anguish alone, for a failure to promptly de- 
liver an interestate telegram.—Burleson v. 
Thomas, Miss., 86 So. 577. 

80. Trade Marks and Trade Names—Coca- 
Cola.—The word “dope” is one of the most fea- 
tureless known, even to the language of those 
who are incapable of discriminating speech, and 
the owner of the trade-mark “coca-cola” can- 
not restrain a competitor from using the word 
“dope,” though in some places that word was 
used to call for coca-cola, since it equally would 
have been used to call for anything else having 
about it a faint aureole of poison.—Coca-Cola 
Co. v. Koke Co. of America, U. S. S. C., 41 Sup. 
Ct. 113. 

81. Trusts — Constructive Trustee. — A bona 
fide purchaser cannot be held as a constructive 
trustee, regardless of the fraud of his vendor. 
—Reeves v. Shook, Tex., 225 S. W. 429. 

82. Vendor and Purchaser—Vendor's Lien.— 
Payment of a note secured by vendor's lien 
extinguishes the lien, which cannot be revived 
by reissue of the note.—Star Lime & Zinc Mining 
Co. v. Arkansas Nat. Bank, Ark., 225 S. W. 322. 

83. Wills—Objects of Bounty.—One must not 
only know the natural objects of his bounty 
when he comes to make a will, but must have 
capacity to know and realize his duty to them; 











both matters being essential.—Frye’s Ex’r v. 
Bennett, Ky., 220 S. W. 499. 
84.——Testamentary Capacity. —- Where the 


will, rational on the face of it, is shown to have 
been executed in legal form, the law presumes 
testamentary capacity—In re Roy's Estate, 
Wash., 193 Pac. 687. 

85. Witnesses—Incompetency. —In an action 
by an administrator, an heir of deceased is es- 
sentially a party, though not nominally a party, 
and she is therefore incompetent to testify to 
a transaction with deceased.—Dodson y. Watson, 
Tex., 225 S. W. 586. 














